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Introduction

1. The Regulatory Reform (Fire Safety) Order 2005 (the “FSO”) came into force on the 1 October 2006.This affects all non-domestic premises in England and Wales. The FSO sets out the duties of the person responsible for premises (known and defined in article 3 of the Order as the “responsible person”). Other persons in control of premises are under duties parallel to those of a responsible person. References in this guidance to a responsible person also include such persons. The responsible person is required to carry out a suitable and sufficient risk assessment and then implement the necessary fire precautions and management procedures.

2. The FSO is enforced by periodic inspections or audits by the enforcing authority (for the majority of non domestic premises this will be Fire and Rescue Authorities). If the enforcing authority considers that the responsible person has failed to comply with any provisions of the FSO they can advise on remedial measures or issue an enforcement notice specifying what measures they consider necessary.
3. On the agreement of both parties referrals can be made to the Welsh Ministers for independent determination under article 36 of the FSO in respect of the technical solution (that is the nature or extent of any physical fire safety measures or the frequency of any managerial fire safety measures) to be used to address improvements to fire precautions. Both parties should take all reasonable steps to reach mutual agreement as to the technical solution, through discussion, negotiation and fully exploring alternatives, prior to referring a matter for independent determination.
4. The enforcing authority or responsible person may refuse to agree to this procedure. For example, the enforcing authority may consider that the delay brought about by referring the matter for independent determination would put people’s safety at an unacceptable risk .In such circumstances there is no appeal process available to the party who does wish to proceed to an independent determination. The responsible persons do however have a right of appeal under article 35 of the FSO in respect of any alterations, enforcement or prohibition notices served on them by an enforcing authority.
5. Determinations can only be made in respect of technical disagreements. The Welsh Ministers cannot determine the law itself.

6. Once the Welsh Ministers have made a determination, the enforcing authority may not take enforcement action that would be in conflict with that determination. Once the decision has been issued the Welsh Ministers will have no further jurisdiction in the case and any matters that follow should be referred back to the enforcing authority.
How to apply for a determination of dispute

1. An application for determination should contain three paper copies of the following documents:
· Names and addresses of the enforcing authority and the responsible person;

· Full postal address of the premises in question;

· Statement from both parties requesting the Welsh Ministers to make a determination;
· Statement setting out the provision of the FSO at issue and the measures proposed by both parties to meet the provision;

· Any relevant correspondence involved;

· Any enforcement notice;

· Any other documentation, supporting the case for compliance, including any calculations, plans etc.
2. The package of documents should be sent to the administrators of the process, being the:
Fire and Rescue Services Branch

Social Justice and Local Government Department

Welsh Assembly Government

Merthyr Tydfil Office

Rhydycar

Merthyr Tydfil

CF48 1UR
3. If the request for determination is considered valid both parties will receive a letter confirming receipt. If the request is not considered valid the written response will set out the reasons for its rejection.

Further Information
1. Both parties may be asked for more documents or information. This must be provided within any specified timescale or the Welsh Ministers may refuse to consider the case further.
The Decision

1. A decision will be made within four months of all documents being submitted. A written decision will be sent to both parties.
2. Once the decision has been issued, the Welsh Ministers have no further jurisdiction in the case and will not enter into any further communication in respect of the case or offer any further explanation of a decision, and any related communication will be referred back to the relevant enforcing authority.

3. To ensure that there is wider learning from any determination the pertinent aspects of any determination may be made available on the website of the Welsh Assembly Government and that of the relevant enforcing authorities in an anonymised state.

4. Applicants should be aware that any information submitted by either party as part of a determination application may become the subject of a request for the release of information under the Freedom of Information Act 2000.  When dealing with any such requests the Welsh Assembly Government will respect the parties’ privacy and will comply with the laws governing the release of information.
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